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go beyond the face of the note in determining whether or not 
the reference or collateral agreement makes the note condi- 
tional and, therefore non-negotiable. The whole basis of the 
commercial law answers the question in the negative, for the 
negotiability of a bill or note cannot be made to depend upon 
the fulfillment of a condition. It must be a bill or note when 
executed. 8 This is clearly the law in cases where the condition 
is expressed on the face of the note. The doubt exists in those 
cases where it is uncertain whether the reference or statements 
on the face of the note do or do not express a condition. In 
the case of Jury v. Baker (above) Lord Campbell, C. J., held, 
that in an action on a promise to pay, where there was cer- 
tainty as to the payor, payee, and amount and date, that the 
words "as per memorandum of agreement" did not of them- 
selves make the promise conditional, but it was incumbent on 
the defendant in his plea to prove that such was their effect. 
See Jarvis v. Wilkins, 7 Mes. and W. 410. If this case be 
followed the maker of any note upon which there is a re- 
ference, which of itself expresses no condition, may in an ac- 
tion against him by an innocent endorsee set up the equities of 
the collateral agreement refered to or those arising from the 
transaction stated. 



The Effect of Consent as Negativing Crime. 

The very interesting question of how far the consent of the 
person against whom an otherwise criminal act has been done 
prevents that act from being a crime is suggested in the recent 
case of State v. Young, 96 Pac. Rep. 1067. One statute in the 
jurisdiction makes adultery a felony and another justifies a 
killing done in preventing a felony directed against the homicide 
or his wife. A suspecting that B contemplated adultery with 
his wife, slew B, the wife not being present. The defense was 
that the statute justified the killing but it was held that the 
danger to the wife was not sufficiently imminent ; and further, 
that the statute did not apply because the wife's consent to the 
contemplated adultery prevented it from being a felony. 

A long and almost uniform line of decisions has held that 
the consent of the person injured does not prevent the in- 



3 Kingston v. Long, Bailey, Bills 6th Ed. 16; Colehan v. Cooke, Willis, 
393- 
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jurious act from being a crime. 1 The reason is two- fold : first, 
because the state desires to punish the public disorder arising 
from a crime irrespective of the private injury, or as has been 
said by a learned author, "there are three parties here, one 
being the state which does not allow the others to deal on a 
basis of contract with the public peace;" 2 and secondly, in 
case of the more serious crimes the state desires to protect the 
lives and health of its citizens. 3 This is so even though the 
offender commit the crime with no malice or anger. 4 Further, 
consent to an act for which relief is ordinarily given in a civil 
action does not bar that relief, where the act complained of 
involved a breach of the peace or an intention to do real hurt. 5 

There are a number of crimes an element of which is the 
lack of consent on the part of the one that the crime primarily 
affects, such as rape and those crimes involving the hostile 
taking of another's property, as larceny. As an element of 
these crimes is a lack of consent, when the consent is given, 
one element of the crime is absent and of a necessity the crime 
does not exist. And even here where there is neither a breach 
of the peace nor real injury but where there is a loss of chastity 
not consented to, although the act was consented to, 8 the state 
negatives the consent. 7 

While some courts seem to have decided that the consent 
of the injured party nullifies the criminality of an act, on 
close examination the decisions will be found to only apparently 
support such a proposition. Thus in one case the Court decides 
that where two enter into an agreement to fight, there can be 
no conviction for assault; not because consent nullifies the 
crime, but because the defendant in that jurisdiction has been 
guilty of an affray and not of an assault. 8 The one case 
which does allow the consent of the injured party to free the 
defendant from culpability to the state confuses the questions 
of malice and intent to injure and cannot be approved. 9 

If the suggestion of the Court in the principal case be law, 

1 Bishop on Crimes, Vol. i, Sec. 258 and cases cited. 

* Cooley on Torts, 3rd Ed. 188. 

'^Reg. v. Coney, 8 Q. B. D. 534, Per Stephen, J. 
'Com. v. Colberg, 119 Mass. 350. 

* Adams v. Waggoner, 33 Ind. 531. 
'Reg. v. Case, 4 Cox, C. C. 220. 

' See article by J. H. Beale, Jr., in VIII Harv. L. Rev., 325. 
'Champion v.. State, 14 Ohio, 439. 
'State v. Beck, 1 Hill (S. C), 233. 
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it is submitted that the right to kill to prevent a felony will be of 
little use. The one interfering would always do so at his peril 
since he has no means of knowing whether the felony is by 
consent or not. And the defendant could not argue that the 
commission of a felony that is being assented to creates the 
same belief in his mind as though there were a real felony as 
in State v. Yanz, 54 L. R. A. 780, because the state justifies not 
because of the slayer's state of mind, but because of its pro- 
tection to the one against whom a felony is being directed. If, 
as the case suggests, no felony is being committed, there is no 
justification for the homicide. 



Unlawful Acts and Purposes in Boycotts. 

In America, mercantile and labor monopolies appear gen- 
erally to be on the same footing and to be lawful, except only 
as the means used or the purposes intended are unlawful. 1 All 
courts agree that there is a right in an individual to work or 
not to work, to trade or refrain from trading, as he sees fit, 
a contract relation always being absent. Some courts hold 
this right absolute irrespective of the motive or injury, 2 while 
others hold it conditional upon the justification for the injury 
to the correlative right in another. 8 Then again, some courts 
hold that what one may do as an individual he may do as one 
of a combination, 4 while others hold that this accumulated 
power must be limited and justification must appear. 8 Among 
this latter class, there is a diversity of opinion as to what is 
proper justification. 

New York, New Jersey and Missouri are cited* as upholding 
the absolute right of mankind to act in the aggregate exactly 
as in individual capacity. But when we consider the com- 



1 Crucial Issues in Labor Agitation, Prof. Smith, 20 Harv. L. R. 253, 
345, 429- 

'Hunt v. Simonds, 19 Mo. 583 (1854) ; Delts v. Winifree, 80 Tex. 
400. 

3 Walker v. Cronin, 107 Mass. 555 (1871). 

1 Lindsay v. Federation, 96 Pac. (Mon.) 127 (1908); National Pro- 
tective Assn. v. Cummings, 170 N. Y. 315 (1902). 

* Plant v. Woods, 57 N. E. ion, Mass. (1900) ; Arthur v. Oakes, 63 
Fed. 310. 

6 Law as to Boycotts, Prof. Weyman, 15 Green Bag, 208; 17 Green 
Bag, 21, 210. 



